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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Rec. ord No. 2481 
VIRGINIA PUBLIC SERVICE COMPANY 
versus 
COMMONvVEALTH OF VIRGINIA. 
PE:TITION. 
To the Honorable ,Justices of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Virginia Public Service Company, a cor-
poration duly organized, existing and doing business under 
the laws of the State of Virginia, respectfully represents that 
it is aggrieved by a final order of the Corporation Court of 
the City of Alexandria entered on the 28th day of March, 
1941, whereby the petition of Virginia Public Service Com-
pany for correction of erroneous assessment of a tax under 
Section 121 of the Tax Code of Virginia paid by it under pro-
test and for a refund thereof was denied and the petition dis-
missed (R., p. 10). 
2* *STATEMENT OF THE CASE. 
The assessment complained of was made by the Clerk of 
the Corporation Court of the City of Alexandria as a condi-
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tion of the record of an Indenture of Lease. The facts upon 
which the issue was heard and the order entered were rep-
resented in a Stipulation entered into by Counsel for Vir-
ginia Public Service Company and Counsel for the Common-
wealth of Virginia. A transcript of the Record with the ex-
ception of exhibits is submitted with this Petition. The ex-
hibits filed as a part of the Stipulation have been certified to 
the Clerk of the Supreme Court of .Appeals of Virginia as 
provided in Section 6357 of the Code. A printed copy of the 
'' Lease", EiXhibit A, is, for convenience of the Court, filed 
herewith. 
As of the first day of November, 1939, Virginia Public Serv-
ice Company entered into a certain ''Lease'' by and between 
Virginia Public Service Generating Company, as Lessor, and 
Virginia Public Service Company, petitioner, as Lessee. A 
copy of this Indenture was filed with the petition in the lower 
court as Exhibit A entitled ''Lease'' and has been forwarded 
to the Clerk of the Supreme Court of Appeals. The original 
Indenture, duly executed and acknowledged as required by 
law, was delivered to the Clerk of the Corporation ·Court of 
the City of Alexandria with the request that the same be re-
corded. The Clerk refused to accept and record the Indenture 
unless the petitioner paid as a State tax and recording fee the 
sum of $2,416.00 on the claim that the value of the property 
covered by the Indenture was $2,000,000, which was the es-
timated cost of the improvements thereafter to be provided. 
The petitioner claimed that the tax and fee amounted to onlv 
$12.00 as the actual value, at the time of the lease, of the prop-
erty conveyed was only the sum of $10,000.00. 
3* *The petitioner, reserving all legal rights and reme-
dies to secure a correction of this assessment, paid the 
tax as assessed by the Clerk and the Indenture was duly re-
corded, and in due time filed its petition in the Corporation 
Court of the City of Alexandria asking for correction and re-
fund. 
THE STATUTE INVOLVED. 
The only tax which could properly be assessed or imposed 
by the Clerk upon the recordation was that provided for un-
der that part of Section 121 of the Tax Code of Virginia read-
ing as follows: 
''·On every contract relating to real or personal property, 
except as hereinafter provided, which is admitted to record, 
the tax shall be twelve cents on everv hundred dollars or frac-
tion thereof of the consideration or value contracted for: 
Va. Public Service Co. v. Commonwealth of Virginia. 3 
Provided, however, that the tax for recording a Deed of Lease 
for a term of years shall be taxed according to the provisions 
of this section, except where the annual rental, multiplied by 
the tenn for which the lease runs, eqitals or exceeds the ac-
tual value of the property leased, then the tax for recording 
the Deed of Lease shall be based upon the actit,al value of the 
property at the date of lease." (Italics supplied.) 
Under the Indenture of Lease the Lessor did "grant, de-
mise, assign and lease unto the Lessee, its successors and as-
signs, all and singularly the following described property 
(hereinafter referred to collectively as the 'leased prem-
ises')." Following these words of grant is the description 
of property, rights and easements. ("Lease", Exhibit A, 
page 2.) 
4* *The Indenture of Lease provided for the payment 
of rental in part as follows: 
'' The Lessee covenants and agTees that it will pay as rental 
hereunder ( in addition to any sums becoming payable under 
Sections 7 and 8 liereof) the sum of Two Million Three Hun-
dred Eig·hty-eight Thousand Five Hundred Seventy-six Dol-
lars ($2,388,576), payable in monthly installments on the last 
day of each month beginning with the last day of the month 
of November, 1939. The aggregate rentals to be paid 
(monthly) during each six months' period ending on the last 
day of April and October in each year are as follows:" 
There then follows in the Lease the specific amounts to be 
paid amounting in the aggreg·ate, as stated, to $2,388,5·76.00 
("Lease", Exhibit A, Paragraph 6, page 14). 
The "Lease" recorded was a "contract relating to real 
property", but it was a kind of contract particularly referred 
to as a "deed of lease for a term of years" and, further, as 
agreed in the Stipulation (R, p. 6), it was a. deed of lease 
"where the annual rental, multiplied by the term for which 
the lease runs'' exceeded '' the actual value of the property 
leased'', and the tax was limited to the '' actual value of the 
property,., at the time of the lease, to-wit, the sum of $10,-
000.00 ("Lease", Exhibit A, Sec. 6, p. 7). · 
The tax, therefore, was not upon '' the consideration or 
value contracted for'', but upon the actual value of the prop-
erty at the date of lease and should have been $12.00 ill-
stead of $2,400.00. This is the claim of the petitioner, 
5• *and further, that if the lease was not one within the ex"" 
ception provided for in the statute and was properly as-
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sessable on the basis of t.he consideration, this consideration 
could not be the estimated cost of improvements but the ac-
tual cost which the Stipulation establishes as $1,600,000 
(Stipulation, Par. 8, R., p. 7). 
ASSIGNMENTS OF ERROR. 
In the Memorandum Opinion (R., p. 11), the learned Judge 
of the court below, after briefly referring to the occasion for 
the Lease, the procurement of the erection of a generating 
plant, expressed the view : 
'' I do not believe this is such a lease as is contemplated in 
the exception in Section 121 of the Tax Code, but is a lease 
coupled with a contract and should be taxed in the manner 
provided in the first part of that section.'' (Referring· to the 
provisions of Section 121 above quoted.) 
The petitioner respectfully presents as Assignments of 
Error-
First: The Court erred in holding that the "Lease", Ex-
hibit A, upon the recordation of which the tax was assessed, 
was not a lease within the exception in that part of Section 
121 of the Tax Code here involved, and in failing to hold that 
the said Indenture was a deed of lease for a term of years 
and one on which, as the annual rental therein provided mul-
tiplied by the term for which the lease ran exceeded the ac-
tual value of the property, the tax for recording should have 
been limited to the actual value of the property at the date 
of the lease, the sum of $10,000-$12.00 plus Clerk's fee, and 
not $2400 plus Clerk's fee. 
Second: The Court erred in holding that the *consid-
6* eration of the Indenture, whether the same was within 
the exception of the statute or not, was $2,000,000.00, as 
this sum represented the estimated cost, of improvements to 
be made by the Lessor after the Lease was executed, while 
actual cost was $1,600,000 (Stipulation, Par. 8, R., p. 7). 
ARGUMENT. 
First Assigmnent of Error. 
The taa; should have been coniputed as a "tax for record-
ing a deed of lease for a term of years" and '' based upon the 
actital valu.e of the property at the date of lease''. 
Va. Public Service Co. v. Commonwealth of Virginia. 5 
Only one instrument was involved: a g-rant for a term of 
years with a fixed aunual rental in the aggregate greatly ex-
ceeding the '' actual ':alue of the property at the date of 
lease''. 
There is no statutory authority for assessing a contract re-
lating· to real estate more than once or for recording it in more 
than one character. If the instrument is a "deed of lease'' 
the last sentence of Section 121 of the Tax Code must con-
trol in the computation of the tax. 
Unquestionably the lease in question possesses the domi-
nant characteristic of a '' deed of lease'', i. e., the conveyance 
of an estate for years in realty, Smith v. Payne, 153 Va. 746, 
757-758; 2 Minor, Real Property, §1124; 11homas v. Railroad 
Co., 101 U. S. 71, 78. 
In Thomas v. Railrorul Co~, supra, it was said at p. 78: 
''It is denied by the plaintiffs that the contract can be 
fairly called a lease. 
'' .But we know of no element of a lease which is wanting in 
this instrument. 'A lcm;e for years is a contract between 
lessor and lessee, for possession of lands, etc., on the one 
side, and a recompense Ly rent or other consideration on the 
other.' 4 Bae. Abr. 632. 
* • 
"The railroad and all its appurtenances and franchises, in-
cluding· the right to do 1.he business of a railroad and collect 
the proper tolls, are for a period of twenty years leased by 
the company to the plaintiffs, from whom in return it receives 
as rent one-half of all the gross earnings of the road.'' 
7* •"No set form of words is necessary to constitute a 
lease," Mickie v. Lau~rence, 5 Rand. 571; 2 Min. Insts, 676, 
and a lease is none the less such because of the inclusion of 
other than real property ( lJ1 ickie v. Lawrence, supra), or the 
addition of other contractual obligations (Yoivng v. EUis, 91 
Va. 297). 
Recordation was asked for a single instrument which was 
undoubtedly of the general character of the designation of 
a "contract relating to real * * * property''. Such contracts 
when admitted to record are, under Section 121 of the Tax 
Code, subject to a tax of 12 cents on each one hundred dol-
lars or fraction thereof '' provided, however, that the tax for 
recording a deed of lease for a term of years shall be taxed 
according to the provisions of this section, except where the 
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annual rental, multiplied by the ~erm for which the lease runs, 
equals or exceeds the ~ctual value of. the property leased1 
then the tax for recordmg the deed of lease shall be based 
upon the actual value of the property at the date of lease.''• 
The statute imposing this tax is so definite that it is dif-
ficult to understand how the learned Judge of the court be-
low should have wand<Jred from its clear direction. That 
the instrument was a contract under the general classifica-
tion relating to real property is beyond question and it is 
equally clear that it was a aon.tt'act relating· to real estate 0£ 
the specific character for which the exception provides. The 
Indenture of Lease involved was not excluded from the gen-
eral olassifioation of a contract relating to real property be-
cause it was a "deed of lease'', but the statute *expressly 
8* provides for taxing the kind of contract relating to real 
estate which is. more particularly designated as a "deed 
of lease". Every deed of lease is necessarily a contract re-
lating to real property but every contract relating to real 
property is not, of couJ."se, a deed of lease. The statute clearly 
provided for taxing of contracts under the general designa-
ti~n contracts "relating to real property'' and then made spe-
cific provision for the taxation of contracts relating to real 
property which happen to be "deeds of lease", in which the 
annual rental multiplied by the term for which the lease runs 
equals or exceeds the actual value of the property leased 
* * • at the date of the lease. 
We respectfully submit that the learned Judg·e of the court 
below has undertaken interpretation where no interpretation 
was needed. 
It is a well established rule if not the first rule of construc-
tion that it is not permitted to interpret that for which there 
is no need of interpretation. 
''"\Vher~ an act is expressed in clear and precise terms-
when the sense is manifested and leads to nothing absurd--
there can be no reason not to adopt the sense which the lan-
g·uage naturally presents." (Ryan v. Krise, 89 Va. 728, 733.) 
If tlrnte be need of interpretation of the simple language 
. of the paragraph of Section 121 involved in this case, we 
9* ask the ·Qourt to bear in mind the oft-repeated *declara-
tion of this Court: 
'' 'It is well settled and familiar law that statutes imposing 
taxes are to be construed most strongly against the govern-
ment and in favor of the citizen, and are not to be extended 
Va. Public Service Co. v. Commonwealth of Virginia. 7 
by implication beyond the clear import of the language used. 
Wherever there is a just doubt, that doubt should absolve the 
taxpayer from his burden.' Common.wealth v. Hittzler 124 Va. 
138, 97 S .. K 775; Comnionwealth v. Herbert, 127 Va. 291, 103 
S. E. f545; County of /::iussex v. Jarratt, 1:W Va. 672, 106 S. 
E. 384, 627; Co1n1nouu·ealth v. Safe Deposit and Trust Co., 
155 Va. 452, 155 S. K 895." ( Com1no1iwealth v. Stringfellow, 
173 Va. 284.) 
The leamed Judge of the court below was led into error by 
the large undertaking of the Lessor with respect to improve-
ments approximating $2,000,000.00 and the covenant to re-
pay the expenditure and the use of the property in annual 
installments. Yet it is clear, we submit, that the General 
Assembly in making the exception, had in mind just such a 
character of lease. A lease is no less a lease when coupled 
with the undertaking on the part of the landlord to make im-
provements, small or great, at little or great cost, nor is it 
any the less a lease if tlie Lessee as a part of the considera-
tion of the lease agrees to make improvements which are to 
be repaid in annual allowances on account of rent or pay-
ment at the termination of the lease. Such conditions today 
are not extraordinary but usual. Vacant lands, small and 
larg-e lots, frequently ca ny the legend-'' For Rent-Improve-
ments to be ma<le as desired'' or some similar provision. 
Great retail stores and commercial houses are con-
10* structecl under lease agreements under which the land-
lord *makes a large investment to be returned in annual 
installments of rent. But whether the conditions are usual 
or unusual, a lease doe.;; not lose its character by conditions 
and covenants relating; to the leased premises. There are 
simple leases; there are involved leases; there are leases with 
few conditions and lc~ases with elaborate conditions, but the 
extent or character of the conditions do not withdraw from 
the document its character as a lease. 
The learned Judge or the court below refused to accept 
the lease as a lease beca dse of conditions which were included 
in the lease. He snys, R., p. 11: 
"This is a lease of property coupled with a contract to erect 
and lease a power plant when constructed.'' 
We may ask, assuming this to be entirely true, is it 11one 
the less a lease? He admits it to be a le"aSe but refuses to so 
classify it for taxation. 
Again he ~ays: 
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'' The lease of the land was incidental to the contract to 
erect and lease the plant, as the sole purpose ( according to 
the lease) for which the lessee entered into the lease was 'to 
secure for itself an additional supply of electrical energy for 
distribution', which would have been impossible without the 
erection of the plant.'' 
The purpose of the lease could not change its character as 
a lease. 
In other words, the court says that the lease was incidental 
to the contract. It is equally true that the contract was in-
cidental to the lease. Yet, we may say ,:vith confidence, the 
lease is still a lease and was none the less a lease because 
it required the landlord, the Lessor, to *engage in exteu-
11 * sive construction for which it was to be paid back under 
the terms and conditions of the lease in actual rental. 
He says further : 
'' Again, the lease was not binding· on the lessee until 
$2,000,000.00 in cash had been deposited by the lessor for 
the erection of the plant (Section 5 of lease) or rather, upon 
the deposit by the lessor of the above amount, the obligations 
of the lessee to pay rent, etc., became absolute and uncondi-
tional.'' 
This gua-rantee for the performance of the covenants of 
the Lessor surelv cannot affect the character of the lease. 
It would have be.en an improvident Lessee who failed to se-
cure the covenants for completion of the work in view of the 
large monthly installments which it, the Lessee, was required 
to pay, based upon the completion of the plant. All these con-
ditions relied upon by the court below in his Memorandum 
as changing· the character of the lease are but l'easonable 
provisions of the lease insuring the construction upon the 
leased property of extensive development or improvement. 
Such conditions could not and did not chang·e the contract 
from a lease to anything else, or take it out ·-of the class of 
leases within the exception of the statute. 
It is upon these statements of the learned l udge of the 
court below that he predicated the view which he expressed 
as follows: 
''I do not believe this is such n lease as is contemplated in 
the exception in Section 121 of the Tax Code, but is a lease 
Va. Public Service Co. v. Commonwealth of Virginia. 9 
coupled with a contract and should be taxed in the manner 
provided in the first pa 1·t of that section.'' 
12* *In so believing he has entirely disregarded the clear 
and express provisions of the latter part of Section 121 
applicable to this instrument, that is, 
'' * * * provided, however, that the tax for recording a 
deed of lease for a term of years shall be taxed according to 
the provisions of this section, except where the annual rental, 
multiplied by the term for which the lease runs, equals or 
exceeds the actual. value of the property leased, then the tax 
for recording· the deed of lease shall be based upon the actual 
value of the property at the date of lease." 
It is difficult to understand how the learned Judge reached 
the conclusion that the lease in question was not "a lease 
as is contemplated in the exception in Section 121 of the Tax 
Code, but is a lease r!oupled with a contract and should be 
taxed in the manner provided in the first part of that sec-
tion''. There is nothing in the statute which remotely sug·-
gests tba.t if a deed of lease contains provision for improve-
ments by the Lessor or by the Lessee which mig·ht have been 
embodied in a separate contract the Indenture or document 
is any the less a lease. The Indenture in question was un-
derstood by the parties to be a lease, and as we have pointed 
out was (1) a gTant of specifically described property, ease-
ments and rights (Lease, Exhibit A, pp. 2-10), and (2) a lease 
where the annual rental multiplied by the term of the lease 
exceeded the actual value of the property leased, the lmu,e 
providing, bottom of page 1.0: 
'' Yielding and paying thereout unto the Lessor an aggre-
gate rental of Two lVIilliou Three Hundred Eighty-eight Thou-
sand Five Hundred Seventy-six Dollars ($2,388,576), * * * . '' 
13* *That the Lease fully met the condition of the excep-
tion was agreed in the Stipulation, Paragraph 6, read-
ing as follows : 
"That as will appear from the examination of said Inden-
ture, Exhibit A, filed witl1 said petition, the annual rental 
multiplied by the term of the lease amounts to the sum of · 
$2,388,576.00, which greatly exceeds the actual value of the 
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real estate described in said Indenture, exclusive of the power 
plant to be constructed thereon, which real estate had an ac-
tual value in the sum of $10,000.00 at the date of said Inden-
ture." 
·where such condition existed the statutes provides "then 
the tax for recording the deed of lease shall be based upon 
the actual value of the property at the date of lease". The 
conditions providing for the expenditures by the landlord, 
the Lessor, did not make the Indenture any the less a lease, 
and the repayment for the expenditure to be included in the 
rental clearly put the Indenture within the express terms of 
the exception and limited the tax to the ':alue at the "date of 
lease'' which actual value was fixed in the Stipulation $10,-
000.00. (Stipulation, Par. 6, R., p. 7.) 
Second Assignment of Error. 
If, as the Court seems to have held, the consideration upon 
which the tax was properly to be made was the cost of im-
provements estimated at $2,000,000.00, this fig·ure, $2,000,-
000.00, as a consideration cannot be maintained in the light 
of the agTeed fact that the cost was only $1,600,000.00. This 
basis adopted by the court, being the estinwted cost, empha-
sizes the error in the court in corn;;trui11g the statute as fixing 
a basis for the assessment of the tax at the time of the recorda-
tion cost when the actual cost could not be known. 
14* *The discussion of this assignment emphasizes the 
error of the court complained of in the first assignment, 
that is, the Court's refusal to consider the contract as a lease 
within the exception of the statute and approving the assess-
ment on tl1e $2,000,000.00, the esti-rna.fed cost of improve-
ments. "Actual value'' of the leased property at the "date 
of lease'' was fixed while the cost of improvements could at 
best be a mere estimate. The use of such an uncertain factor 
could hardlv be in the minds of the lawmakers as the basis 
of a prese:rit assessment. 
There is no room for confusion as to '' actual value at the 
date of lease'' because of the covenant to construct the power 
plant for which the $2,000,000 deposit was made as a guar-
antee. The tax was fixed by the Clerk on the estimated cost 
of improvements to be made at some future date, which esti-
mate proved to be in error when the final costs were deter-
mined. The plant indeed cost less than estimated, to-wit, 
only the sum of $1,600,000 (Stipulation, Par. 8, R.., p. 7). It 
Va. Public Service Co. v. Commonwealth of Virginia. 11 
might have cost more than the $2,000,000 and this was recog-
nized in Paragraph 7, p. 16, of the Lease. But in no sense 
could the plant to be constructed be reckoned or considered 
as an element in the "present value" or "actual value o_f 
the property at the date of lease'' of the leased land, nor the 
cost thereof be considered as the ''consideration'' of the con-
tract. The Court surely could not put into the statute an 
intention that '' actual value of the property at the 
15* *date of lease" should mean not at the date of lease 
but at a future time when work required to be done 
under the lease should be completed. No more could the 
Clerk or Court impose a tax upon an unknown cost as the 
' 'consideration''. 
It is difficult to understand how the learned Judge of the 
court below wandered away from the express provisions of 
the tax law here involved. 
In conclusion, the provision of the tax law involved im-
poses a tax on the recordation of contracts relating to real 
or personal property of twelve cents on every hundred dol-
lars of the consideration or yalue contracted for and the same 
tax for recording a deed of lease, except where the annual 
rental multiplied by the term for which the lease runs equals 
or exceeds the actual value of the property at the date of the 
lease, when the tax is assessed upon '' the actual value of the 
property at the date of lease". There can be no question but 
that the contract was a deed of lease and, as was agreed, the 
actual value of the property at the date of lease was $10,-
000.00, so that the assessment made on the basis of $2,000,-
000.00 and not $10,000.00 was plainly error and the petitioner 
is entitled to a conection of the assessment and a refund of 
the excess paid. 
If, however, it be that the Lease was not within the excep-
tion and the tax be reckoned on the consideration represented 
by the estimated cost of improvements, to-wit, $2,000,000.00, 
this estimate could not properly be taken as the "considera-
tion or value contracted for" in the light of the fact as now 
disclosed that the cost was $1,600,000. 
Your petitioner, Virginia Public Service Company, 
rn«· *for reasons above assigned, prays that a writ of error 
will be awarded to the order aforesaid and that said 
order be reviewed and reversed and that this Court enter an 
order correcting said assessment and directing the refund to 
the petitioner of the sum of $2,388.00. 
Your petitioner asks that it be granted the privilege of an 
oral hearing· on the granting of the writ above prayed for and, 
if granted, that upon a hearing on the merits, this petition 
be treated as its opening brief. 
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Copy of this petition was delivered to counsel for the Com-
monwealth on May 29th, 1941, and this petition and record 
will be fiJed with the Clerk of the Supreme Court of Appeals 
at Richmond. 
Respectfully submitted, 
VIRGINIA PUBLIC SERVICE COMP ANY, 
E. RANDOLPH vVILLIAlVIS, 
T. JUSTIN :MOORE, 
H. W. ANDER.SON, JR., 
Its .Attorneys. 
I, E. Randolph Williams, an attorney practicing· in the Su-
preme Court of Appeals of Virginia, address Richmond, Vir-
ginia, hereby certify that in my opinion the order complained 
of in the foregoing· petition oug·ht to be reviewed and re-
versed. 
Given under my hand this 28th day of May, 1941. 
E. RANDOLPH ,vILLIAMS. 
Received Ma.y 29, 1941. 
M. B. vV ATTS, Clerk. 
July 3, 1941. 
Writ of error and s-upersedeas awarded. Bond $500. 
E. vV. HUDGINS. 
Recd. ,July 3, 1941. 
M.B. W. 
RECORD 
I, Elliott F. Hoffman, Clerk of the Corporation Court of 
the City of Alexandria, do hereby certify that counsel for the 
Commonwealth have hacl due notice of the intention of Vir-
ginia Public Service Company to apply for this transcript. 
Given under my band and tlie seal of the court this 13th 
clay of May, 194f 
ELLIOTT F. HOFFMAN, 
Clerk of the Corporation Court of 
the City of Alexandria. 
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page 2 ~ In the Corporation Court of the City of Alexandria, 
Virginia. 
Virginia Public Service Company 
v. 
Commonwealth of Virginia. 
CHANCERY #5632. 
PETITION FOR CORRECTION OF E,RRON.EOUS AS-
SESSMENT OF TAX AND FOR REFUND OF 
PAYMENT MADE THEREON. 
Filed December 26, 1940. 
To the Honorable VV m. P. W oolls, Judge of said Court : 
Your petitioner, Virginia Public Service Company, ag-
grieved by the assessment of a tax under .Section 121 of the 
Tax Code of Virginia paid by it under protest, herewith makes 
application for relief as provided in Section 410 of the Tax 
Code .of Virginia, and respectfully presents unto Your Honor 
the following facts: 
1. Virginia Public Service Company, petitioner, is a cor-
poration duly organized under the laws of the State of Vir-
ginia and doing business in numerous cities, towns and coun-
ties in this State, including the City of Alexandria; 
2. That as of the 1st day of November, 1939, but actually 
executed the 26th day of December, 1939, Virginia Public 
Service Company made and entered into a certain indenture 
of lease by and between Virginia Public Service Generating 
Company, a corporation organized and existing· under the 
laws of the Commonwealth of Virginia, as Lessor, and Vir-
ginia Public Service Company, your petitioner, as Lessee, a 
copy of which said indenture of lease is filed herewith marked 
''Exhibit A" as a part hereof; 
page 3 ~ 3. That said original agreement duly executed 
and acknowledged, as required by law, was delivered 
to the Honorable Elliott F. Hoffman, Clerk of this Honorable 
Court, with the request that the same be recorded as a con-
tract relating to real property; 
4. That the said Clerk refused to accept and record said 
contract or indenture of lease unless your petitioner paid as 
a State tax and recording fee thereon the sum of $2,416 on 
the claim that the value of the property covered under said 
lease was $2,000,000; 
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5. That your petitioner claimed that the tax which could 
be properly assessed and imposed as a condition for the 
recordation of said instrument was only the sum of $12.00; 
6. That the only tax which could properly be assessed or 
imposed upon the recordation was that provided for under 
~o much of Section 121 of the Tax Code of Virginia provid-
mg: 
'' On every contract relating to real or personal property, 
except as hereinafter provided, which is admitted to record, 
the tax shall be twelve cents on every hundred dollars or 
fraction thereof of the consideration or value contracted for; 
provided, however, that the tax for reco1~ding a deed of lease 
for a term of years shall be taxed according to the provisions 
of this section, except where the annual rental, multiplied by 
the term for which the lease runs, equals or exceeds the actual 
value of the property leased, then the tax for recording the 
deed of lease shall be based upon the actual value of the prop-
erty at the date of lease.'' 
7. That as will appear from the examination of the said 
deed of lease, Exhibit A filed herewith, the annual 
page 4 ~ rental multiplied by the term of the lease amounts 
to the sum of $2,388,57G, which greatly exceeds the 
actual value of the property leased, so that the tax for re-
cording the deed of lease should liave been based upon the 
actual value of the property at the date of lease, which was 
the sum of $10,000; 
8. That your petitioner, in order to have the said inden-
ture of lease duly recorded, was compelled to pay and did 
pay under protest to the said Clerk of this Court, the sum of 
$2,416, your petitioner reserving all its legal rights and reme-
dies in the premises to secure a eorrection of the assessment 
and tax so imposed and the refund of the tax to the extent 
that it was imposed upon a value in excess of the actual value 
of the property, to-wit, the sum of $10,000; 
9. That there was enoneously assessed and imposed upon 
your petitioner and paid by it under protest a tax of twelve 
cents a hundred dollars on an alleged value of *2,000,000 or 
$1,990,000 in excess of the actual value of the property leased 
at the time of said lease and recordation; 
10. That hy reason of the foregoing, your petitioner is en-
titled to have the afo•.·esaid assessment of the recording tax 
corrected and tl1e tax paid to the extent of an assessment of 
twelve cents on $1,990,000 refunded to yonr petitioner. 
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WHEREFORE, your petitioner prays that the assessment 
of the aforesaid recordation tax be corrected and the amount 
paid by it representing said erroneous tax, to-wit, the sum 
of $2,38S be refunded to it, and that your petitioner may have 
such further additional and general relief as the nature of 
the case may require. -
page 5 ~ _ V~R(}-I~1~ PUBLIC SER.VICE COMPANY, 
By M. J .. O'CQNNELL, President. 
~- W. ANDERSO.N; JR., _ 
HUNTON,_ WILL!~IS, ANDERSON, 
GAY & 1"LOORE; Counsel. 
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CHANCERY #5632, 
STIPULATION OF COUNSEL. 
It is stipulated; for convenience,. in lieu of the introduction 
of evidence, between counsel for all parties as follows: 
1. Virginia Public Service Company) petitioner, is a oor .. 
P?r.ation d:uly orga~ized ~nder the law~ 9f the 'State of Vir• 
gmia and dorng bus1nes~ m num~rous 01ties, to~s and coun6 
ties in this State, including the City of Alexandria; 
2. That as 0£ the 1st clay of Novembert 1939, but actually 
executed the 26th day of December, 1939, Virgh~ia Public 
Service Company made and e!}tered into a certain Indenture 
by and between Virginia Public Service Generating Com-
pany, a corporation organized and existing under the laws of 
the Commonwealth of Virginia, as Lessor, and Virginia Puh-
lic Setvice Company, petitioner, as Lessee; a copy of which 
said Indenture was filed with the petition in this case marked 
'' Exhibit A'' as a part thereof; 
3. That said original Indentute duly executed and acknowl-
edged, as :required by law, wa~ deli':ere4 to . the Itonorable 
~lliott F. Ho~an, Clerk 0£ this Honorable Court, with the 
request that the same be recorded as a contract relating to 
real property; 
4. That the said Clerk refused to accept and record said 
lndenture unless the petitioner paid as a State Tax and re· 
cording £ee thereon the sum of $2,416.00, on the claim that the 
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value of the property covered under said Indenture was 
$2,000,000.00; 
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. could be properly assessed and imposed as a con-
dition for the recordation of said instrument was only the 
sum of $12.00. 
6. That as will appear from the examination of said In-
denture, Exhibit A filed with said petition, the annual rental 
multiplied by the term of the lease amounts to the sum of 
$2,388,576.00, which greatly exceeds the actual value of the 
real estate described in said Indenture, exclusive of the Power 
Plant to be constructed thereon, which real estate had an 
actual value in the sum of $10,000.00 at the date of said In-
denture; 
7. That the petitioner, in order to have said Indenture duly 
recorded, was compelled to pay and did pay under protest 
to the Clerk of this Court, the sum of $2,416.00, the petitioner 
reserving· all its legal rights and remedies in the premises 
to secure a correction of the assessment and tax so imposed 
and the refund of the tax to the extent that it was imposed 
upon a value in excess of the actual value of the property, to-
wit, the sum of $10,000.00; 
8. · That as contemplated in said Indenture marked ''Ex-
hibit A'' and filed with the petition in this case, the construc-
tion of the Power Plant referred to in said Indenture, was 
substantially completed on November 11, 1940, on which last 
mentioned date said plant was put in operation; that certain 
minor expenditures were required to be made in order to com-
plete said plant in all its details; but that the total cost of 
said plant, including all such remaining items will not exceed 
the sum of $1,600,000.00,-the actual cost of said Power Plant, 
including the $10,000.00 paid for the real estate, as of March 
4, 1941, being the sum of ·$1,563,481.69; 
9. That said Generating Company executed to The First 
.National Bank of Chicago, Trustee, a Mortg·age 
page 8 ~ dated November 1, 1939, but actually executed on 
December 22, 1939, which was recorded on Decem-
ber 26, 1939, in the Clerk's office of the Corporation Court 
of the City of Alexandria, Virginia, in D. B. 159, p. 11, just 
prior to the execution of the Indenture above referred to, 
authorizing· the issuance under said J\fortgag·e of the prin-
cipal amount of $1,400,000.00 First Mortgage, 4%, Sinking 
Fund Bonds, which Bonds were sold at par to Northwestern 
Mutual Life Insurance Company; that the recording tax at 
the rate of 12c per $100.00, namely $1,680.00 as required by 
Section 121 of the Virginia Tax Code was pa.id by the Gen-
erating· Company on the recordation of said :Mortgage; that 
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said Generating Company also executed as of October 20, 
1939, a certain trust agreement with Harris Trust and Sav-
ings Bank of Chicago, Illinois, under whioh agreement the 
said Bank agreed to lend and did lend said Generating Com-
pany the sum of $300,000.00, bearing interest at 4% per an-
num, evidenced by eig·ht notes, payable serially between May 
1, 1940, and November 1, 1943; and that said Generating Com-
pany issued to Virginia Public Service Company, petitioner 
herein, 3,300 shares of its common stock of the par value of 
$100.00 per share, for cash at par; that the said power plant 
was constructed and paid for out of the proceeds from the 
sale of the above mentioned bonds, notes and shares of stock, 
all in accordance with authorization orders of (a) the State 
Corporation Commission of Virginia in Case No. 6873, en-
titled, Commonwealth of Virginia At the Relation of Vir-
ginia Public Service Generating Company, Principal Ap-
plicant, and Virginia Public Service Company, Affiliate, Ea; 
Parte, dated November 9, 1939, (See Report of State Corpora-
tion Commission of Virginia 1939, p. 425) and (b) the Se-
curities and Exchange Commission in Case No. 946, dated De-
cember 20, 1939, (See 19B9 Report of Securities and Exchange 
Commission, p. 419); to all of which reference is 
page 9 r hereby made; a copy of said Mortgage to the First 
National Bank of Chicago, and the said trust agree-
ment with the Harris Trust and Savings Bank of Chicago, 
Illinois, being herewith filed and made a part hereof and 
marked Exhibits '' B'' and '' C' ', respectively. 
This the 11th day of March, 1941. 
VIRGINIA PUBLIC SERVICE COMP ANY, 
By E. RANDOLPH "WILLIAMS 
T. JUSTIN MOORE 
H. W . .A.i~DERSON, JR. 
Counsel. 
OOMMONWE.ALTH OF VIRGINIA, 
By W. vV. MARTIN, 
Assistant Attorney General 
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v. 
Commonwealth of Virginia. 
CHA.i~CERY NO. 5632. 
ORDER. 
Entered March 28, 1941. 
· On the eleventh day of March, 1941, came the petitioner by 
its attorneys, and also the defendant by its attorney, and by 
agreement of counsel this application came on to be heard upon 
the petition filed herein, the stipulation of facts entered into 
by counsel for the respective parties, together with the ex-
hibits filed therewith, which stipulation and exhibits are 
hereby made a part of the record herein, the oral and written 
arguments of counsel, and upon consideration of all of which 
the court being of opinion; for reasons stated in a memo-
randum opinion in the form of a letter dated March 14, 1941, 
addressed to counsel for both parties, which memorandum 
opinion is likewise made a part of the record herein, that the 
petitioner is not entitled to the relief prayed for in the peti-
tion, it is therefore 
ORDERED, that the application of petitioner for refund 
of State recordation tax involved in this proceeding be, and 
the same is hereby, denied, and the petition dismissed, and 
that defendant rooover of petitioner its costs in this behalf 
expended. 
To which order of the court petitioner, by counsel, ex-
cepted and prayed that its exception be noted of record, which 
is accordingly done. 
I ask for this: 
We have seen this : 
(S) WM. P. WOOLLS, Judge. 
W. W. MARTIN, 
Asst. Atty. General. 
E. RANDOLPH WILLIAMS, 
T. JUSTIN MOORE, 
H. W. ANDERSON, JR. 
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T. Justin Moore, Esq. 
Attorney At Law 
E. Randolph Williams, Esq. 
Attorney At Law 
Henry W. Anderson, Jr., Esq. 
Attorney At Law 
Hon. W. W. Martin 
Assistant Attorney General 
Mareh 14th, 1941. 
In Re: Virginia Public Service Company 
v. 
Commonwealth of Virginia 
Gentlemen: 
I have carefully considered the petition and exhibits in the 
above cause and also the authorities cited in the memoran-
dum in support of the petition, but do not believe this matter 
comes within the exception in Section 121 of the Tax Code. 
This is a lease of property coupled with a contract to erect 
and lease a power plant when constructed. The lease of the 
land was incidental to the contract to erect and lease the plant, 
as the sole purpose (according to the lease) for which the 
lessee entered into the lease was "to secure for itself an addi-
tional supply of electrical energy :for distribution", which 
would have been impossible without the erection of the plant. 
Again, the lease was not binding on the lessee until $2,000,-
000.00 in cash had been deposited by the lessor for the erec-
tion of the plant (Section 5 of lease), or rather, upon the de-
posit by the lessor of the above amount, the obligation of the 
lessee to pay rent, etc., became absolute and unconditional. 
Also, the rental was based on the cost of construction, esti-
mated at $2,000,000.00, plus any 3;dditional amount necessary 
for completion. (Section 7 of lease.) 
page 12 ~ The ref ore, as stated above, I do not believe this 
is such a lease as is contemplated in the exception 
in Section 121 of the Tax Code, but is a lease coupled with a 
contract and should be taxed in the manner provided in the 
first part of that section. 
If you gentlemen will prepare an order denyi~g the prayer 
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of the petition and take such exceptions as you desire, I will 
be glad to enter it upon presentation. 
Very truly yours, 
(S) WM. P. WOOLLS, Judge. 
page 13 ~ I, Elliott F. Hoffman, Clerk of the Corporation 
Court of the City of Alexandria, do hereby certify 
that the foregoing is a true and accurate transcript of the 
record in the case of Virginia Public Service Company v. 
Commonwealth of Virginia, with the exception of Exhibit A, 
filed with the Petition, and Exhibits B and C, filed with the 
evidence as part of the Stipulation, which Exhibits A, B and 
C, at the request of counsel for the petitioner, Virginia Pub-
lic Service Company, have been certified and forwarded to 
the Clerk of the Supreme Court of Appeals. 
Given under my hand and the seal of the court this 13th 
day of May, 1941. 
. '-·· . 
ELLIOTT F. HOFFMAN, 
Clerk of the Corporation Court of the 
City of Alexandria, Virginia. 
A Copy-Teste : 
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